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JOINT PETlTION POR RECONSIDERATION

Nevada BeD. Pacific BeD. and Southwestern Bell Telephone Company ("Petitioners") file

this Petition for Reconsideration ofthe CommiJaion's Report aod Order and Scqmd Ordor OD

Recgnaidcndion. FCC 97-253 (".Qnkf')) which wu publi&hed in the Federal Register on

August 1, 1997. See 62 Fed. Reg. 41294,

In the Uniyeraal Service Order.,1 the contribution bue for the federal universal service

support fund was established 88 "revenues derived from end users for telecommunications and

telecommunications services." UnMnal Seryice Ord.c:tt , 844. The Commission speci&ally

stated that

[n]either tdecomnmnieations carriers nor non-telecomDlllDications carriers will be
required, however, to contribute to federatunivenal semce support m,ecl1anillTlS

ba.wi on their provision ofInternet access or non-tdfSl1"'DP"ir4jona internal
connections.

Universal Service Order, 11 S97 (emphasis added). However, those revenues IlG incJ.udcd in the

contribution base in line 34 ofthe Universal Semce Worksheet, FCC Form 457, adopted in

Appendix C ofthe Onlm: ("Worksheet"). Whether that inclusion is the resuh ofinadvertence or

1 Fed8raJ-State Joint Boardon Universal Service. CC Docket No. 96-45, Rprt and
0lllIL FCC 97-157 (May 8, 1997) ("Uniwrsal Soryice Orckr'). . F\..l( (
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reconsideration, the Commi88ion should modify the WorlaJhoet to elimiDIte the inclusion ofany

inside wire revenues (and any other non-regulated revenues) from the calculation ofUDiversal

service contributions.

With this Petition., none ofthe Petitioners are waiving. Iimitin& or otherwise prejudicing

arguments that may be made in appeals from the Uniyeru) Service Chdcr. Moreover, by

submitting completed Worksheets as required by the .Qrdm: and CommissionRules, the Petitioners

do not waive, limit, or otherwise affect this Petition or those appeals.

lBdlllioD of IDIide Wire Rev_•• 11 CoD1rary to ad Net A....rized by the
Uaiycnal Scryice QuilL the Commission'S Rules, '""'Iou CoIDIIIiaioD Dec:isiou,
aad the 1934 Act.

The inclusion ofany noIlo-telecommunications revenue, including inside wire maintenance

revenues, is contraIy not only to the Uniyma] ScryictOtdet but also Commission Rules, prior

Commission decisions, and the Communications Act of 1934, as amended ("1934 At£').

Moreover, its inclusion is entirely unexplaiDed in the Ordm:. The Commission II1l1st therefore

modify the Worksheet to remove those revenues &om the calculation.

As clearly shown, the Commission decided in the Unjyqgl Seryice Order that revenues

from non-telecommunications inside wire2 were not to be included in the conttibution base. That

decision was codified in the Commission's Rules at 47 C.F.R. § 54.703(b) and (c), each ofwhich

states that the base shall to be "end-user telecommunications revenues," See also 47 C.F.R §

S4.709(aXl). Inside wire does not qualify as ~ecommunications" or a '~ecommunieations

service" as it is not a part ofa carrier's network: and exists oDly on the customer side ofany

2 The use ofUnon-telecommunications inside wire" appears to be a reffnnce to the use of
wireless alternatives to physical wiring or cabling. See Uniyerg1 seMco Onkt , 457.
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demarcation point. The 1996~ defined "telecommunications" as ''the transmission, between

or among points specified by tho user, ofinformation ofthe user's choosing, without dwlge in

the form or content ofthc information as sent and received." 47 U.S.C. § 153(43). Similarly,

''telecommuniQtions servicc" means, in pertinent part,~ o&rma oftelecoIDJlJL1llialtions for a

fee directly to the public." 47 U.S.C. § 153(46).

Neither ofthose definitions encompass inside wire or, more broadly, "internal

connections,~ as the Commission has itselfaffirmed in the Uniyorul Service Ordo(.

We find~ as discussed abo~ the Act permits universal service support for an
. expanded range ofservices beypnd tclocmnrgmjemms scryices. Spec:i1ica1ly, we

include [] the installation and maintenance ofinternal connections ...

Universal Seryis;e Ordca:, , 451 (emphasis added). Correspondingly, the entire UnjwnaJ Seryjge

OrA«. in its structure and discussion. tteats intcmal connections and inside wiJe as 8Cparate and

apart from telecommunications or telecommunications services.

That treatment just r&-affirmed earlier Commission decisions that inside wire is a non-

3 Telecommunications Act of 1996, Pub. L. No. 104-104; 110 Stat. 56 (1996) ("1996
Act").

4 As defined by the Commission, '1nternal connections" cleuly encompasses both the
installation and maintenance ofsimple and complex inside wire.

Internal connections. A given service is eti&iblc for support as a component ofthe
institution's internal connections only ifit is necessary to transport information to
individual classrooms. Tlma, internal connections includes items such as routers, mbs,
network. file sel"VCII. and wireless LANS and their installation and basic maintenance
because all are needed to switch and route messages within a school or h'brary.

47 C.F.R. § S4.500(aX2). Su also Uniyoraal Service Order. , 457 (disc:ussion of"inta:naI
connections through inside wiring").
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common carrier offering.S During the detarifBng ofiDside wire, the Commission stated that:

we have recognized that customers determine the location and service life of inside
wiring, and that the telephone companfs responsibility for wiring ends at the
demarcation point when the telephone company does not own the inside wiring. .
.. Like CPE services, iMide wirin& jnetaDetion and "'Iimcmance are """'* fimn
Ill'll'Iq:OODI c;gDMDOD garrier trJnRpjyjgn wyiw ...

Detarlfftng the Installation andM~ ofIl'ISids W"Jring, CC Docket No. 79-105. 1 FCC

Red 1190, 1192116 (1986) (emphasis added) (footnotes omitted). Inasmuch as the 1934 Act's

definition of4Ctelecommllnieations" is premised on 'iransmission," the inclusion ofinside wire

revenues is contrary to this Commission decision in particular.

Moreover, the Commission wholly &iled to provide any explanation ofwhy inside wire

revenues are included in the univcnal servi~ contribution calculation. Although the adoption of

the WoJ:bhcct is largely treated as a procedural matter, several decisions were made that affect

the contn"bution calculation and the final amount due from an interstate carrier. Failure to

articulate a sufficient reason for a decision, partiadarly one 80 inconsistent with the Univtnal

Soryjce Order that the Wodcsbeet is purportedly implementin& is unlawful.'

In any event, inclusion ofinside wire revenues in the fimding base is not authorized by the

1934 Act, and is inequitable and discriminatory in violation of47 U.S.C. § 2S4(d). The 1996 Act

only. requires that a ''telecommunications carrier that provides interstate telecommunicarions

services" contribute. 47 U.S.C. § 2S4(d). Although Petitioners are interstate telecommuDications

5 See. e.g.• AmDldment afPart 31, Uniform SysIDn ofACCtJUfltSjor Class A and CIDss B
Telephone Cos., 85 FCC 2d 818 (l981). ran.. 89 FCC 2d 1094 (1982), further [RUl.• 92 FCC
2d 864 (1983); HARtJe y. FCC 880 F.2d 422 (D.C. Cir. 1989).

6 See Petroleum CQmmunicatipns. Inc y FC4 22 F.3d 1164, 1172. 1173 (D.C. Cir.
1994).
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camera, they are not acting as a carriec when offering inside wn inst,Uation or maintCDlnCC.

Those activities are not "telecommunications," arc not "telecommunications services," and are not

common carrier offerings. Accordingly, revemJcs from those oft'erings (as weB as any other non­

telecommunications revenues) cannot lawfully be used as part ofthe contribution base. Su 47

U.S.C. § 153(44) eCA telecommunications carrier shell be treated u a common carner-under this

Act only to the extent it is engaged in providing tdccommunic;ations services, ..."). This

conclusion is confirmed by the fact that the Commission is only authorized to require other

providers ofinterstate telecommunications to contribute to universal service~ it is not authorized,

for example, to demand universal service contributions from electricians who install and maiDtain

inside wire. 47 U.S.C. § 2S4(d); Uniymal SaryjooOrder., 1597. Conpss has clearly tied

fimding to the offering oftelecommunications or telecommunications services, and baa not

granted the authority to tax generally the revenues ofinterstate catriers or others that provide

telecommunications.

Indeed, it is plainly inconsistent, inequitable, discriminatory, and contrary to the principle

ofcompetitive neutrality to usc carriers' revenues from their non-reguJated inside wire activities

to determine their universal service contributions, while electricians and other non-carriers

competing against those carriers pay nothing into the fund but an receive support. The

Commission previously concluded that it would not be competitively neutral to preclude those
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non-<:arrien ftom rcceivinI univenal service func.tiDg.

The goal ofcompetitive neutrality would not be fWly adJieved ifthe Commission
only provided support for non-telecommunications services such as Internet access
and internal connections when provided by telecollllJlUDications carriers. In that
situation, service providers not eligible for support because they are not
telecommunications auriers would be at a competitive diIadvaDtage in competing
to provide these services to schools and libraries, even iftheir' services would be
more cost-efticient.

1JnjycraaI Scryicc Ordc[, , 594. In the same fashion, usiDg iDside wire revenues for the

contribution calculation unfairly and unreasonably burdens camers' inside wire offerings and their

prices to the detriment oftheir ability to compete with non-carri.ers, especially ifa carrier attempts

to pass-through the contribution attributable to inside wire revenues to inside wire customeI'S. To

remaincom.petitive with the non-carrien' inside wire offerings, the carrier may have to do exactly

what Section 254 was meant to eliminate -- the recovery ofcosts attributable to one customer

from another. That unreasonable result is sharply seen with incumbent LEes, who will be

required to recover comn'bution amounts attributable to inside wire revenues (a non-regu1ated

activity) in the rates for interstate access services (a regulated activity).

Finally, the inclusion ofinside wire revenues (as well as any other non-regulated reveoues)

is arbitrary and unreasonable in that the Commission has made each carrier's corporate .aue:ture

the determinant ofwhether those revenues are included in the calculation. For apparent business

reasons, Petitioners and many other carriers have decided to offer inside wiring directly instead of

having an affiliate participate in that market. Ifthe opposite decision had been made, inside wire

revenues would nQ1 be included in the contribution calculation. In other word&, the affiliate

would be like any other non-carrier offering inside wiring. and not subject to Section 254(d).

Basing that different treatment on such a distinction is arbitrary and unreasonable, as well as
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unexplained and unsupported by the record. Elsewhere, with regard to payphone operatiODS, the

Commission demonstrated its sensitivity to corporate structural diffi:renccs in deciding

contribution issues.' The Commission also correctly decided not to include other non-regulated

revenues and non-telecommunications revenues in the contn"bution ealcu1ation.I The Commission

should role conaistent1y here, and eliminate inside wire and any other non-regulated revenues from

the calculation ofa carrier's contn"butions.

The Commission must modifY its Rules and the Wor1caheet in order to etiminIte the

inclusion ofany inside wire revenues and any other non-telecommunications revenues fi:oJn the

calcu1ation ofcnd--uscr telecommunications revenues and univc:nal service contributions. At a

minimu~ this means eliminating those revenues ftom 6nc 34, which expressly includes "iDlide

wiring maintenance" revenue.

Muth of the Jaformatio.. Required To Be ProvicIcd is Uueaaary, Overbroad, aDd
Unauthorized.

The sole reason for the issuance ofthe Worksheet is 'io determine contribution~

which are based on "revenues derived from domestic end UJefS for telecommunications or

telecommunications revenues." 47 C.F.R. § 54.709(aXl). The Worksheet has no other purpose~

it was issued solely under the anthority granted by 47 U.S.C. § 254.10 Yet mucllinfotmation

7 UnjyerMI Service Order, ~ 795, 797, 798.

, Worksheet, line 49 ("EDhanced scrvi~ billing aM. collection, customer premises
equipment, published directory, and non·te1ecommunicalioDs products and service revenues").

9 Worksheet, p. 3.

10 Worlcsheet, p. 3 ('4'fhe collection ofinfonnation stems from the CommilSion's
authority WIder Section 254 of the Communications AlX of 1934, as amended, 47 U.S.C. § 254.";
"The Commission is authorized under the Couununieations Ad of 1934, as amended, to collect
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required to be submitted in the Worlcsheet delves into areas having nothing to do with em user

revenues, or even telecommunications or telecommunications services. In fact, the Worlcsbeet

candidly aclcnowledges that the extra information will not be used for that calculation· "Revenue

from Other Contributors," i.e., camera or non-end users, and most explieitl:y, ''Other revenue that

will not be included in the contribution hue" (emphasis 8dded). SM abo discussion above on

inside wire revenue. In this regard, the Worksheet stands in stark oontrast with FCC Form 431,

the TRS Fund Worksheet. which asks for revenue information in much less detail and is Jimited to

only those revenues used in the calculation. eoUecring the reveoue information not used in the

contribution calculation is inconsistent with previous Commission infonnation co1lection

practices, wmecessuy, overbroad. not supported by the record, not authorized by Section 254,

and otherwise umeasonable.

In this regard, Petitioners also note that the Commission has requested ool11lIlMtS on the

Worlcshcet as required by the Paperwork Reduction At;t of1995. See 62 Fed. Reg. 44966.

the personal informationwe request in this iorrn. We will use the information you provide to
detennine contribution amounts.") Although the Commission has also cited 47 U.S.C. § 1S4(i) in
the notice required by 5 U.S.C. § 552a(eX3), the provision grants no indepeadeDt authority tbr
the general collection ofinfollDltion. That generic 'neccuat:y and proper' clause is not itselfa
grant ofsubstantive authority, but rather empowers the Commission to execute the substantive
authority granted elsewhere in the statute and even then only empowers those actions ''not
inoonsist.ent with tlUs Act." See CalifonriIY· FCC, 90S F.2d 1217, 1241 n.35 (9th Cir. 1990);
AT&T y. FCC, 487 F.2d 865, sn (2nd Cir. 1973).
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CODclu.ion

For premises considered, Petitioners respoctfu}ly request that the Commission reconsider

the Qrdm: and modifY the Wotksheet in accordance herewith.

R.espectful1y submitted,

PACIFIC BElL
NEVADABEtL

BY:-f).--L1~~~~~~~:::::::­
NanoyWoolf

CO 140 New Montgomery Street
Room 1523

San Francisco, California 94105
(415) 542-7657

Their Attorney

SOumwBSTBRNBELL TELEPHONE
COMPANY

Its Attorneys

One Bell Center, Suite 3520
St. Louis, Missouri 63101
(314) 235·2513

Allgust 29. 1997
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